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THE CONCLUSION OF THIS WASHINGTON REPORT.

The Internal Revenue Service issued Notice 2009-49 to provide that equity
purchases under the Troubled Asset Recovery Program ("TARP'") do not cause
changes in control that would allow accelerated distributions for Revenue Code section
409A purposes. In taking this position, the IRS noted that to allow accelerated
distributions following such government purchases would be inconsistent with the
purposes of TARP and 409A. The notice provides that this position is effective for
TARP equity purchases entered into on or after June 4, 2009.

Under section 409A, distributions can be made only on account of one or more of six specified
events, including a change in control of the employer. For this purpose, the term "change in control" is
defined by the statute and final regulations issued in April 2007 (see our Bulletins Nos. 07-50; 07-48; 07-
44; 07-41 and 07-38). In certain cases, the government's purchase of equity interests in companies
participating in TARP may cause a change in control within the meaning of section 409A. If so, to the
extent the nonqualified deferred compensation arrangements maintained by the companies provide for
accelerated distributions on account of a change in control, the government's purchase would trigger an



accelerated distribution to the participants in the deferred compensation arrangements, many of whom are
senior executives of the companies participating in TARP.

The IRS noted that the final 409A regulations were issued before TARP and do not include any
special rules regarding equity purchases under that program. The agency commented further that allowing
such accelerated distributions does not accommodate the purposes of TARP and 409A and is contrary to
the public interest. As an example, the Service pointed out that the accelerated payment of nonqualified
deferred compensation as a result of an equity purchase under TARP could, in direct contradiction of
TARP's aims, inappropriately reduce the liquidity of the company participating in the program.

To prevent these accelerated distributions from occurring, the Revenue Service indicated that equity
purchases under TARP do not constitute a change in control event for purposes of 409A; therefore,
accelerated distributions under 409A are not permitted. The IRS signaled further that it intends to amend
the final 409A regulations to incorporate the guidance provided in the notice.

The guidance will be specifically applicable to equity purchases under TARP that are entered into
on or after June 4, 2009. This suggests equity purchases that occurred prior to that date can cause changes
in control under 409A and trigger accelerated distributions of deferred compensation amounts. It is not
known how many prior equity purchases have occurred or how much accelerated deferred compensation
may have been involved.

Any AALU member who wishes to obtain a copy of IRS Notice 2009-49 may do so through the
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at
www.aalu.org and enter the Member Portal using your last name and birth date and select Current
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and
include a reference to this Washington Report.

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as
distributed or as re-circulated by our members, please be advised of the following:

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE
IMPOSED BY THE INTERNAL REVENUE SERVICE.

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning
of the IRS guidance, then, as required by the IRS, please be further advised of the following:

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK

ADVICE FROM AN INDEPENDENT TAX ADVISOR.

ASSOCIATION © -
DV. S ———

FOR ADVANCED
LIFE UNDERWRITING

The mission of AALU is to promote, preserve and protect advanced life insurance planning
for the benefit of our members, their clients, the industry and the general public.



For more information about how AALU’s advocacy efforts help protect your business and the
advanced life insurance marketplace, visit our website at www.aalu.org, or
call toll free 1-(888)-275-0092.




